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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC19-02156 
CASE NAME: WOOD WARREN VS. MURPHY 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Continued to September 13, 2021 at 9:00 a.m.  Defendants may file a Supplemental Opposition, 
not to exceed seven pages, addressing the following sections of Wood’s Reply Brief:  Page 1, 
lines 12-20 (all but the second sentence); Page 3, line 17, through Page 4, line 10.  Any such 
Supplemental Opposition shall be filed and served on or before September 3, 2021. 
 

 

2.  TIME:  9:00   CASE#: MSC20-00796 
CASE NAME: SCOTT VS. KWONG 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY KENNY Y. KWONG, et al. 
* TENTATIVE RULING: * 
 
Moot.  See Line 3. 
 

 

  

mailto:dept36@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   08/30/21 

 
 

- 2 - 

 3.  TIME:  9:00   CASE#: MSC20-00796 
CASE NAME: SCOTT VS. KWONG 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY KENNY Y. KWONG, et al. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Kenny Kwong, Defendant Kevin Terry, and Defendant Twin River 

Capital (collectively, “Defendants”)’s Demurrer. The Demurrer relates to Plaintiff Andre Scott 

(“Scott”) and Plaintiff Eurisko Development LLC (“Eurisko Development”) (collectively 

“Defendants”)’s Second Amended Complaint (“SAC”) for (1) breach of contract; (2) fraud; 

(3) negligence; (4) wrongful foreclosure; (5) constructive eviction; (6) breach of the covenant of 

good faith and fair dealing; (7) violation of California Bus. & Prof. Code §§ 17200 et seq.; and 

(8) declaratory relief.  

Defendants demur pursuant to Code of Civil Procedure § 430.10 et seq. on the grounds that 

Plaintiffs lack standing and that Plaintiffs fail to state facts giving rise to a cause of action. 

This Demurrer previously came on hearing on June 7, 2021. The Court continued the hearing to 

August 30, 2021 so that Plaintiff Eurisko Development could effect reinstatement. On August 6, 

2021 Plaintiff filed Eurisko Development filed proof of its active status and good standing with 

the State of Nevada.  

For the following reasons, the Demurrer is sustained, with leave to amend. 

Request for Judicial Notice 

Defendants’ unopposed request for Judicial Notice is granted. Evid. Code §§ 452, 453. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint 
“is sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, 
or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 
242, 247.) 

Factual Background 

This case involves the real property at 9 La Noria, Orinda, CA 94563. (SAC at ¶ 3.) Plaintiffs 
allege that Defendant Kwong is the original lender of Plaintiffs’ “Cash Out Note” taken out on or 
about May 11, 2019. (Id. at ¶ 4.) Plaintiffs further allege that Defendant Terry is the owner of the 
company that brokered the loan between Plaintiffs and Defendant Kwong. (Id. at ¶ 6.) 
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Defendant Noble is alleged to be involved in the loan origination and Defendant Clark is alleged 
to be the party that issued the loan between Plaintiffs and Defendant Kwong. (Id. at ¶¶ 8, 10.) 
There do not appear to be any allegations against Defendant Twin Rivers Capital, Inc. 

The gravamen of Plaintiffs’ complaint is that Defendants Noble and Think Tank Financial, who 
solicited Plaintiffs to provide them with a second loan on the subject property for construction 
(SAC at ¶ 18), failed to disburse money pursuant to the loan contract. (Id. at ¶ 21.) Plaintiffs 
allege that Defendants refused to issue money to Plaintiffs (id. at ¶ 23) and as a consequence 
Plaintiff had to invest his own funds and work on the project. (See id. at ¶¶ 24, 32.)  

Plaintiffs allege that Defendants recorded a Notice of Default on the property, notwithstanding 
their refusal to release any of the contracted for funds. (SAC at ¶ 37.) Defendant Kwong 
purchased Plaintiffs property at the Trustee sale on May 13, 2020. (Id. at ¶ 41.) 

Analysis 

 Judicial Estoppel 

Defendants argue that Plaintiff Eurisko is judicially estopped from asserting claims against them. 

Judicial estoppel protects the judicial process, promotes fairness in litigation, and shields parties 
from improper strategies adopted by opponents. (Gottlieb v. Kest (2006) 141 Cal.App.4th 110, 
131-132.) “Because of its harsh consequences, the doctrine should be applied with caution and 
limited to egregious circumstances.” (Id. at 132.) 

Prevailing California law holds that “nondisclosure in bankruptcy filings, standing alone, is 
insufficient to support the finding of bad faith intent necessary for the application of judicial 
estoppel.” (Cloud v. Northrop Grumman Corp. (1998) 67 Cal.App.4th 995, 1019.) Courts have 
emphasized that bad faith intent is required. (Jackson v. County of Los Angeles (1997) 60 
Cal.App.4th 171, 183 [“The gravamen of judicial estoppel … is the intentional assertion of an 
inconsistent position that perverts the judicial machinery.”]; accord Cloud at 1017-19 [discussing 
requirement of bad faith intent].) 

Here, Plaintiff Eurisko Development does not appear to have had a confirmed bankruptcy plan. 

As a consequence, Plaintiff Eurisko cannot be said to have successfully asserted its prior 

position in the bankruptcy court. (Gottlieb 141 Cal.App.4th at 139-40 [court did not apply judicial 

estoppel].) In Gottlieb, the plaintiff did not submit a reorganization plan in the prior bankruptcy 

proceeding, creditors did not accept a plan, and the bankruptcy court did not review or confirm 

a plan. (See id.) Such would appear to be the case here. 

Plaintiff Eurisko Development is not barred from asserting his claims here on the basis of 

judicial estoppel. 

 Standing – Plaintiff Scott 

Defendants also demur to the SAC’s causes of action for (1) breach of contract, (4) wrongful 
foreclosure, (5) constructive eviction, (6) breach of the covenant of good faith and fair dealing, 
(7) unfair competition (Bus. & Prof. Code § 17200), and (8) declaratory relief on the grounds that 
Plaintiff Andre Scott lacks standing to enforce Plaintiff Eurisko Development’s contract rights. 
Defendant argues that “all agreements and transactions were between Eurisko and Kwong 
only.” (Dem. at 6:3-4 [emphasis omitted].) Defendants rely on Corp. Code § 17703.04 and 
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People v. Pacific Landmark, LLC (2005) 129 Cal.App.4th 1203, 1212-13 for the proposition that 
the debts, obligations, and liabilities of an LLC do not attach to any member or manager of the 
LLC by virtue of their role as member or manager. (Dem. at 6:20-24.) 

In opposition, Plaintiffs argue that Plaintiff Scott was a party to contracts described in the SAC, 
was involved in executing the contracts, and was harmed when Defendants breached the 
contracts. (Opp. at 3:20-22.) Plaintiffs cite to the special relationship test from Biakanja v. Irving. 
(Opp. at 4:1-9 [citing Biakanja v. Irving (1958) 49 Cal.2d 647.) 

Under Biakanja, the determination whether in a specific case the defendant will be held liable to 
a third person not in privity is a matter of policy and involves the balancing of various factors, 
among which are [1] the extent to which the transaction was intended to affect the plaintiff, 
[2] the foreseeability of harm to him, [3] the degree of certainty that the plaintiff suffered injury, 
[4] the closeness of the connection between the defendant's conduct and the injury suffered, 
[5] the moral blame attached to the defendant’s conduct, and [6] the policy of preventing 
future harm.  

Plaintiffs do not meaningfully engage with the third party beneficiary test from Biakanja. 
They argue that “Plaintiff’s SAC pleads that on multiple occasions the Defendants acted in 
bad faith by misleading him, failing to fulfill their contractual obligations, causing an estimated 
$100,000 in damages to work performed by Plaintiff, and then constructively evicting him by 
means other than the unlawful detainer process (by foreclosing and changing the locks).” 
(Opp. at 4:10-13.) Plaintiffs make no connection between these factual allegations (which do not 
include citation to the Second Amended Complaint) and test from Biakanja. While Plaintiffs are 
entitled to plead in the alternative, the Court notes that Plaintiffs have neither alleged that 
Plaintiff Andre Scott is in contractual privity with Plaintiff Eurisko Development and Defendants, 
nor have they alleged that he is a third party beneficiary of their contracts. In the absence of 
such allegations Plaintiff Andre Scott has failed to adequately allege standing to bring the 
contract based claims of the SAC. 

 Fraud (second cause of action) – Plaintiff Scott 

Defendants demur to this cause of action on the grounds that Scott did not enter into a contract 
with Defendants and that the SAC fails to meet the heightened pleading standard for fraud. 
Plaintiffs’ opposition fails to meaningfully respond to Defendants’ arguments, stating only that 
“Plaintiff’s SAC properly pleads all the necessary elements pertaining to the relevant causes of 
action, and any defect discovered with reasonable chance of being cured should be allowed 
leave to amend.” (Opp. at 5:2-4.) 

“Each element in a cause of action for fraud … must be factually and specifically alleged.” 
(Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.) In a fraud claim against a 
corporation, a plaintiff must allege the names of the persons who made the misrepresentations, 
their authority to speak for the corporation, to whom they spoke, what they said or wrote, and 
when it was said or written. (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.) The SAC 
lacks this detail. 

Plaintiff Scott has failed to state facts sufficient to constitute a cause of action for fraud. 
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 Negligence (third cause of action) – Plaintiff Scott 

Defendants demur to this cause of action on the grounds that Defendants did not owe a duty 
of care to Scott as an individual. Plaintiffs’ opposition argument is unclear, but appears to be 
(as noted above) that “Plaintiff’s SAC properly pleads all the necessary elements pertaining to 
the relevant causes of action, and any defect discovered with reasonable chance of being cured 
should be allowed leave to amend.” (Opp. at 5:2-4.) 

The elements of a cause of action for negligence are: the “defendant had a duty to use due 
care, that he [or she] breached that duty, and that the breach was the proximate or legal cause 
of the resulting injury. [Citation.]” (Nally v. Grace Community Church (1988) 47 Cal.3d 278, 292–
293.) “[E]very [negligence] case is governed by the rule of general application that all persons 
are required to use ordinary care to prevent others from being injured as the result of their 
conduct.” (Weirum v. RKO General, Inc. (1975) 15 Cal.3d 40, 46.) The existence of a legal duty 
to use reasonable care in a particular factual situation is a question of law for the court to 
decide. (Adams v. City of Fremont (1998) 68 Cal.App.4th 243, 265.) 

Plaintiffs’ argument regarding duty is unclear. To the extent Plaintiff Scott relies on a third party 
beneficiary argument (relying on Biakanja), that is neither alleged nor articulated in opposition. 
It is also unclear what basis Plaintiff Scott alleges a duty to him as an individual. The SAC 
alleges that “Defendants acting as Plaintiff’s servicer/investor/broker/loan originator/]custody of 
Plaintiff’s funds, had a duty to exercise reasonable care and skill in handling Plaintiff’s Note and 
money therein.” (SAC at ¶ 71.) The problem with this allegation is that Plaintiff Scott has not 
actually alleged that he is in contractual privity with Defendants nor has he adequately alleged 
that he is a third party beneficiary of any contract between Defendants and Plaintiff Eurisko.  

Plaintiff Scott has failed to allege facts sufficient to constitute a cause of action for negligence. 

 Plaintiff Eurisko’s Remaining Causes of Action 

Defendants demur to Plaintiff Eurisko’s remaining causes of action for wrongful foreclosure 
(fourth cause of action), breach of the covenant of good faith and fair dealing (sixth cause of 
action), and unfair competition (seventh cause of action). Defendants demur to these causes of 
action on the grounds that they lack specificity. In opposition, Plaintiffs argue they plead “1) 
Plaintiff had a fiduciary relationship with Defendants, 2) Defendants agreed to a loan 
transaction, 3) that Defendant knew or should have known that they were obligated to issue 
funds, 4) that Defendants mislead [sic] the Plaintiff, 5) that Plaintiff was harmed, and 6) that 
Defendant’s conduct was a substantial factor in causing Plaintiff’s harm.” (Opp. at 5:9-13.) 

Not only is this argument without citation to specific paragraphs of the SAC, it also lacks 
specificity with regard to which Defendant is responsible for what fraudulent conduct. 
The argument itself also includes reference to both singular and plural Plaintiff and Defendant 
without differentiation. Plaintiffs’ failure to engage with Defendants’ argument is tacit 
acknowledgment of their merit.  

Plaintiff Eurisko Development has failed to allege facts sufficient to state causes of action 
for wrongful foreclosure, breach of the covenant of good faith and fair dealing, and unfair 
competition. 
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 Constructive Eviction 

Finally, Eurisko demurs to the cause of action for constructive eviction on the grounds that 
Plaintiffs fail to allege they were tenants of Defendants. Plaintiffs restate Defendants’ argument 
in opposition but do not otherwise respond to it. Plaintiffs have essentially conceded the merit of 
this argument and have failed to allege facts sufficient to state a cause of action for constructive 
eviction. 

 

  

 4.  TIME:  9:00   CASE#: MSC21-00396 
CASE NAME: FERRAS VS. EDEL 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY BECKY FERRAS 
* TENTATIVE RULING: * 
 

Plaintiff’s motion for summary judgment is denied.  

Defendant’s opposition was filed rather late. The Court exercises its discretion to 

consider the opposition, but Defendant is admonished to timely file papers in the future.  

Plaintiff filed a complaint seeking partition of a single family home that she holds as joint 

tenants with her sister, Defendant Edel. Plaintiff now seeks summary judgment that Plaintiff is 

entitled to a partition. Although the Court normally decides these issues on a motion for an 

interlocutory judgment, which allows the Court to decide contested issues of fact, summary 

judgment can be used to obtain an interlocutory judgment in a partition action in appropriate 

cases. (See, e.g. LEG Investments v. Boxler (2010) 183 Cal.App.4th 484.)  

“First, an interlocutory judgment in a partition action is to include two elements: a 

determination of the parties' interests in the property and an order granting the partition. (§ 

872.720, subd. (a).) Second, the manner of partition—i.e., a physical division or sale of the 

property—is to be decided when or after the parties' ownership interests are determined, but not 

before. (Ibid.)” (Summers v. Superior Court (2018) 24 Cal.App.5th 138, 143.)  

Plaintiff’s request for judicial notice is granted as to exhibits B and C. It is denied as to 

exhibit A, as unnecessary. It is denied as to exhibit D (the 2020 Grant Deed) as the document 

states it is “NOT FOR OFFICIAL USE”. 

Here, Plaintiff is entitled to seek partition of the property. The complaint seeks partition. 

In Defendant’s answer, she states that she agreed to put the house up for sale.  

Next, the Court must determine the parties’ interests in the property. Despite the key 

grant deed not being admissible, the parties both admit to holding the property as joint tenants. 

(Ferras decl. ¶5; Edel decl. ¶3.)  
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Defendant submits evidence that she is entitled to more than 50 percent of the equity in 

the property. Defendant paid $213,200 towards the down payment while Plaintiff paid 

approximately $90,000 towards the down payment. (Edel decl. ¶¶4, 5.) In addition, Defendant 

claims that Plaintiff promised to pay her $20,000 in 2018 or 2019, but has not paid that money 

yet. (Edel decl. ¶¶ 5-7.) Finally, Defendant claims that Plaintiff moved out of the property and 

started renting out part of the property, but did not share the rent proceeds with Defendant. 

(Edel. Decl. ¶10.) Based upon these facts, Defendant opposes a 50-50 split of the property.  

When a property is held by joint tenants it means that each person owns an equal share 

of the property. (Civil Code section 683.) In a partition action, however, the Court is not required 

to find the parties each have a 50-50 interest in the property. 

In Cosler v. Norwood (1950) 97 Cal.App.2d 665 plaintiff paid one quarter of the price of 

property and defendant paid the remaining three quarters. The court affirmed the trial court’s 

ruling that a the defendant was entitled to a three quarters interest in the property despite title 

being held as joint tenants. (Id. at 666.) As the court explained “[t]here is no merit in plaintiff's 

contention that since the title to the real property was taken in the names of the parties as joint 

tenants defendant is estopped to claim that she has more than one-half interest in the property.” 

(Ibid.)  

In addition, Code of Civil Procedure section 872.140 gives the Court the power to “order 

allowance, accounting, contribution, or other compensatory adjustment among the parties 

according to the principles of equity.” Similarly, Code of Civil Procedure section 873.250(a) 

states that “[w]here division cannot be made equally among the parties according to their 

interests without prejudice to the rights of some, compensation may be required to be made by 

one party to another to correct the inequality.”  

Based upon the facts provided by Defendant, the Court finds there is a triable issue as to 

each parties’ interest in the property. Therefore, summary judgment is denied.  

At the case management conference in October, the parties should address the timing of 

trial to determine the parties’ interests. Since the parties agree that a partition by sale is 

appropriate in this case, the Court expects a stipulation to that effect or an explanation on why a 

stipulation has not been completed. 
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 5.  TIME:  9:00   CASE#: MSL18-05173 
CASE NAME: CAPITAL ONE VS. SALENGA 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
On May 14, 2019 Defendant entered into a stipulated settlement agreement with Plaintiff 
pursuant to Code of Civil Procedure section 664.6.  Defendant paid a total of $900.00 under 
the terms of the agreement and then ceased making payments.  Defendant was provided 
with 10 days’ notice of the default, and of Plaintiff’s intention to request entry of default and a 
default judgment. 
 
Accordingly, the Court grants the unopposed motion and enters judgment in favor of Plaintiff in 
the principal sum of $5,125.00, plus court costs of $424.50, for a total judgment of $5,549.50. 

 

  

 6.  TIME:  9:00   CASE#: MSL18-07140 
CASE NAME: CAPITAL ONE VS. CHAVEZ 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
On March 13, 2019 Defendant entered into a stipulated settlement agreement with Plaintiff 
pursuant to Code of Civil Procedure section 664.6.  Under the terms of the stipulation, 
Defendant paid a total of $1,650.00 and then made no further payments.  Defendant was 
provided with 10 days’ notice of the default, and of Plaintiff’s intention to request entry of default 
and a default judgment. 
 
Accordingly, the Court grants the unopposed motion and enters judgment in favor of Plaintiff in 
the principal sum of $4,155.62, plus court costs of $569.50, for a total judgment of $4,725.12. 

 

  

 7.  TIME:  9:00   CASE#: MSL19-01895 
CASE NAME: PORTFOLIO RECOVERY VS. KINYON 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
On November 4, 2019 a settlement agreement pursuant to Code of Civil Procedure 
section 664.6 was filed with this Court.  Defendant paid a total of $1,204.36 under the terms of 
the settlement agreement and then made no further payments. Defendant was provided with 
10 days’ notice of the default, and of Plaintiff’s intention to request entry of default and a 
default judgment. 
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Accordingly, the Court grants the unopposed motion and enters judgment in favor of Plaintiff in 
the principal sum of $650.00, plus court costs of $481.50, for a total judgment of $1,131.50. 

 

  

 8.  TIME:  9:00   CASE#: MSL19-04423 
CASE NAME: CAPITAL ONE BANK (USA) VS. BARR 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
On June 25, 2020 a settlement agreement pursuant to Code of Civil Procedure section 664.6 
was filed with this Court.  Defendant paid a total of $1,025.06 under the terms of the settlement 
agreement and then made no further payments. Defendant was provided with 10 days’ notice of 
the default, and of Plaintiff’s intention to request entry of default and a default judgment. 
 
Accordingly, the Court grants the unopposed motion and enters judgment in favor of Plaintiff in 
the principal sum of $4,786.10, plus court costs of $569.50, for a total judgment of $5,355.60. 

 

  

 9.  TIME:  9:00   CASE#: MSL19-05838 
CASE NAME: CITIBANK, N.A. VS. VARGAS 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
On June 4, 2020 a settlement agreement pursuant to Code of Civil Procedure section 664.6 was 
filed with this Court.  Defendant paid a total of $5,418.00 under the terms of the settlement 
agreement and then made no further payments. Defendant was provided with 10 days’ notice of 
the default, and of Plaintiff’s intention to request entry of default and a default judgment. 
 
Accordingly, the Court grants the unopposed motion and enters judgment in favor of Plaintiff in 
the principal sum of $7,489.12, plus court costs of $865.00, for a total judgment of $8,354.12. 

 

  

10.  TIME:  9:00   CASE#: MSL19-08292 
CASE NAME: CAPITAL ONE BANK VS. SPROULE 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
On June 16, 2020 a settlement agreement pursuant to Code of Civil Procedure section 664.6 
was filed with this Court.  Defendant paid a total of $150.00 under the terms of the settlement 
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agreement and then made no further payments. Defendant was provided with 10 days’ notice of 
the default, and of Plaintiff’s intention to request entry of default and a default judgment. 
 
Accordingly, the Court grants the unopposed motion and enters judgment in favor of Plaintiff in 
the principal sum of $8,577.52, plus court costs of $575.00, for a total judgment of $9,152.52. 

 

 

11.  TIME:  9:00   CASE#: MSL20-04752 
CASE NAME: WELLS FARGO VS. ORTEGA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 “[W]here the plaintiff has [] moved for summary judgment… that party has the burden of 
showing there is no defense to a cause of action. (Code Civ. Proc., § 437c, subd. (a).) That 
burden can be met if the plaintiff ‘has proved each element of the cause of action entitling the 
party to judgment on that cause of action.’ (Code Civ. Proc., § 437c, subd. (p)(1).) If the plaintiff 
meets this burden, it is up to the defendant ‘to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto.’ ” (S.B.C.C., Inc. v. St. Paul Fire & 
Marine Ins. Co. (2010) 186 Cal.App.4th 383, 388.) 
 
 Plaintiff has met its burden on summary judgment by showing that it has evidence to 
meet all elements of its common count claims. 
  
 “An account stated is an agreement, based on prior transactions between the parties, 
that the items of an account are true and that the balance struck is due and owing. [Citation.] 
…When a statement is rendered to a debtor and no reply is made in a reasonable time, the law 
implies an agreement that the account is correct as rendered. [Citation.]” (Maggio, Inc. v. Neal 
(1987) 196 Cal.App.3d 745, 752-753.) A claim for an account stated requires (1) that Defendant 
owed Plaintiff money from a previous financial transaction(s); (2) that Plaintiff and Defendant, by 
words or conduct, agreed that the amount stated in the account was the correct amount owed to 
Plaintiff; (3) that Defendant, by words or conduct, promised to pay the stated amount to Plaintiff; 
(4) that Defendant has not paid Plaintiff all of the amount owed under this account; and (5) the 
amount of money Defendant owes Plaintiff. (California Civil Jury Instructions No. 373; Trafton v. 
Youngblood (1968) 69 Cal.2d 17, 25.) 
  
 “Actions on accounts stated frequently arise from a series of transactions which also 
constitute an open book account.” (Maggio, Inc., supra, 196 Cal.App.3d 745, 753.) A claim for 
an open book account requires (1) that Plaintiff and Defendant had a financial transaction; (2) 
that Plaintiff kept an account of the debits and credits involved in the transaction; (3) that 
Defendant owes Plaintiff money on the account; and (4) the amount of money that Defendant 
owes Plaintiff. (California Civil Jury Instructions No. 372; Code of Civil Procedure § 337a.) 
 
 The evidence is undisputed that an open book account was established between 
Plaintiff and Defendant.  Defendant’s objection to the affidavit of Carol A. Reese is overruled.  
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Ms. Reese’s declaration establishes personal knowledge of the business records of Wells Fargo 
Bank and, as well, the bills and documents sent to the Defendant.  Moreover, Ms. Reese’s 
declaration properly lays the foundation for the business records to be admitted and considered 
by this Court. Therefore, there is no triable issue as to Plaintiff’s causes of action for the 
common counts. 
 
 Defendant submitted a brief in opposition to Plaintiff’s motion for Summary Judgment.  
Opposition papers “shall include a separate statement that responds to each of the material 
facts contended by the moving party to be undisputed, indicating if the opposing party agrees or 
disagrees that those facts are undisputed. The statement also shall set forth plainly and 
concisely any other material facts the opposing party contends are disputed. Each material fact 
contended by the opposing party to be disputed shall be followed by a reference to the 
supporting evidence.” Code of Civ. Proc. 437(b)(3).  In fact, “[f]ailure to comply with this 
requirement of a separate statement may constitute a sufficient ground, in the court’s discretion, 
for granting the motion failed to provide a separate statement of undisputed facts.”  Id.  
Therefore, the Court grants the motion for summary judgment based on the defense failure to 
provide a statement of disputed material facts.  Nonetheless, the Court also finds that the 
opposition fails substantively based on their asserted objections and affirmative defenses.   
 
 Defendant argues that she has an affirmative defense based upon a violation of the 
Federal Truth in Lending Act (TILA). However, Defendant does not submit a declaration nor 
disputed material facts to support this affirmative defense. Nor does she offer a proper analysis 
of the facts and law in this area. Defendant failed to discuss the actual statutory language, 
relevant case law or a cogent explanation of how the law applies to the facts here. She also 
failed to explain which (if any) TILA code sections would be valid affirmative defenses to a 
common count claim. Nor does she explain (with applicable citations) what the remedy is for a 
TILA violation, and how it would apply here. For these reasons, the Court finds that Defendant 
has not met her burden in showing that she has a valid affirmative defense based upon a 
violation of the Federal Truth in Lending Act. 
 
 In sum, there is undisputed evidence of an agreement between Defendant and the 
Plaintiff for use of the credit card.  This agreement constituted a contract between the parties.  
The card balance which remains due and owing is $6,049.40.  Defendant’s failure to pay this 
amount was a material breach of the contract.  Therefore, the unopposed motion for summary 
judgment is granted on the grounds of breach of contract as well as the common counts.  
Plaintiff to prepare and submit a judgment, including a cost memorandum and declaration in 
support of reasonable attorney’s fees. 
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12.  TIME: 10:00   CASE#: MSL18-04502 
CASE NAME: CHAPPELL VS. DREW 
JURY TRIAL - (EXPEDITED) LONG CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for a jury trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

13.  TIME: 10:00   CASE#: MSL19-07745 
CASE NAME: BANK OF AMERICA VS. FERSAOUI 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
This matter was dismissed without prejudice by Plaintiff on 8/26/21. 
 

  

14.  TIME: 10:00   CASE#: MSL20-01432 
CASE NAME: CITIBANK VS. PINEDA 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

 


